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APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information: 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 
 
If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER REGARDING THE 
DEPOSITIONS FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
Vacated. Order signed 11/20/20 per counsel for moving party. 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00618 
CASE NAME: YUZON VS COCO COMM COLLEGE 
HEARING ON MOTION TO/FOR STRIKE OR TAX DEFTS' COSTS MEMO FILED 
BY ZION YUZON 
* TENTATIVE RULING: * 
 
 Denied, with the exception that the expert witness retainer costs are reduced by $1,900 due to 
the admitted error regarding Carol Hyland’s retention fee. All of the remaining costs claimed 
appear reasonable and subject to recovery pursuant to CCP §998.  
 
In the Reply papers, Plaintiff raises the issue for the first time that the enhanced costs under 
§998 should be disallowed because the $90,000 offered was not reasonable. The Court finds 
that the amount was reasonable in light of the previous settlement with Mad Science in the 
amount of $1.6 million and in light of the liability issues that eventually resulted in Defendant’s 
successful Summary Judgment Motion.  
 
With respect to mediation costs, although the mediation was voluntary, the Court finds that it 
was “reasonably necessary to the conduct of the litigation” given the complexities of this case 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/03/20 

 
 

- 2 - 

and the serious nature of Plaintiff’s injuries. Nothing in Gibson v. Bobroff, (1996) 49 Cal. App. 
4th 1202 precludes such a discretionary award. (See ft.7). 
 
The expert retention fees were reasonable and necessary in this significant case and are not 
unusual when retaining the services of highly qualified and respected experts such as those 
retained by Defendant. The fee paid to Dr. Rofagha was also reasonable and necessary to 
obtain his expert testimony, as opposed to a standard witness fee for a lay witness.  
 
Finally, the Court declines Plaintiff’s request to defer ruling on this matter until after the appeal is 
concluded.   
 

  

 3.  TIME:  9:00   CASE#: MSC17-02194 
CASE NAME: PAUL A VS WCCUSD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to February 24, 2021 at 8:30 AM in Department 33. 

  

 4.  TIME:  9:00   CASE#: MSC17-02194 
CASE NAME: PAUL A VS WCCUSD 
HEARING ON MOTION TO/FOR NOTICE OF INTENT TO VACATE ORDER FILED 
BY JACOB A, PAUL A, JAHNA A 
* TENTATIVE RULING: * 
 
Before the Court is plaintiffs Jacob A. (a minor) and Paul A. and Jahna A. (collectively, 
“Plaintiffs”)’s motion to vacate this Court’s September 8, 2020 order pursuant to Code of Civil 
Procedure § 663. The motion is opposed by Defendants West Contra Costa Unified School 
District, Vranda Booker, and Mark Pohl (collectively, the “School District”).  

At the outset, the Court notes that Code of Civil Procedure section 663 (grounds for vacation of 
judgment and entry of different judgment) does not appear to be the correct procedural vehicle 
for the relief sought by Plaintiffs. Instead, the motion is more properly considered a request to 
reconsider the Court’s prior order on Defendant’s demurrer pursuant to Code of Civil Procedure 
section 1008. As a consequence, the Court grants the motion for reconsideration and sustains 
the demurrer with leave to amend for the following reasons. 

Analysis 

Defendants West Contra Costa Unified School District, Vranda Booker, and Mark Pohl 
(collectively, the “School District”) bring this demurrer to the third amended complaint (“3AC”) 
filed by plaintiffs Jacob A. (a minor) and Paul A. and Jahna A. (collectively, “Plaintiffs”).  

On August 19, 2020, the Court posted a tentative ruling which sustained the demurrer without 
leave to amend, on the basis that Plaintiffs had failed to comply with the claims presentation 
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requirement, and had failed to identify any facts that could be alleged that would cure that fatal 
defect. Plaintiffs contested that tentative ruling, and the parties (represented by counsel) 
appeared and argued the matter on August 20, 2020. After hearing argument, the Court took the 
matter under submission. Subsequently, the Court issued an order after hearing but 
inadvertently omitted the below analysis and ensuing conclusion.  

The Claims Presentation Requirement Vis-à-vis the Second Cause of Action 

Plaintiffs contend that the second cause of action, which is for violations of 29 USC § 794 (also 
known as section 504 of the Rehabilitation Act), is not subject to the claims presentation 
requirement. If that is correct, then the Court must address the School District’s argument that 
the 504 Cause of Action fails to state facts sufficient to constitute a cause of action. 

The 3AC alleges that the 504 Cause of Action is “not subject to the claim requirements imposed 
by the California Tort Claims Act (Government Code §§ 905 et seq.)[.]” (3AC ¶ 38.) Of course, 
this is a legal conclusion that the Court is not required to accept as true in the context of ruling 
on the demurrer. 

At the hearing, the School District appeared to agree that the 504 Cause of Action is not subject 
to the claim presentation requirements.  

The Rehabilitation Act does not contain any administrative exhaustion requirement. 

The Individuals with Disabilities Education Act (“IDEA;” 20 USC § 1400 et seq.) requires that its 
administrative procedures be exhausted if the relief sought under another statute also is 
available under the IDEA. (20 USC § 1415(l).) Often, a claim against a school district under the 
Rehabilitation Act overlaps with a claim under the IDEA. 

Here, the 504 Cause of Action does not allege a violation of the IDEA; rather, as set forth above, 
it alleges a violation of 29 USC § 794. However, that does not end the inquiry. If the relief sought 
by the 504 Cause of Action is relief that also is available under the IDEA, then the IDEA’s 
administrative procedures must be exhausted before the suit can proceed. 

The United States Supreme Court has recently provided guidance on when administrative 
exhaustion is required, despite the plaintiff’s invocation of statutes other than IDEA. The Court 
must determine whether “the gravamen of the plaintiff’s suit is something other than the denial 
of the IDEA’s core guarantee—a free appropriate public education.” (Fry v. Napoleon 
Community School (2017) 137 S. Ct. 743, 748, 755.) The crucial issue is whether the relief 
sought would be available under the IDEA. (See 20 USC § 1415(l).) 

Here, the complaint alleges specifically that the School District breached its duty to “enable 
Jacob to receive an equal education.” (3AC ¶ 34.) The gravamen of the complaint appears to be 
Jacob’s entitlement to “a free appropriate public education.” (3AC ¶ 30.) (See Fry v. Napoleon 
Community School (2017) 137 S. Ct. 743, 755.) But the crucial issue is whether the relief sought 
would be available under the IDEA. (See 20 USC § 1415(l).) The complaint seeks only money 
damages. (Prayer for Relief, 3AC at p. 8.) Money damages are not available under the IDEA, 
and thus no administrative exhaustion requirement under the IDEA attaches here. (Witte by 
Witte v. Clark County School Dist. (9th Cir. 1999) 197 F.3d 1271, 1274-75.) 

The Court agrees that the Plaintiffs were not required to satisfy the claim presentation 
requirement of the Government Claims Act as a prerequisite to bringing the 504 Cause of 
Action. 
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Sufficiency of the Factual Allegations 

The Court now turns to the School District’s contention that the 504 Cause of Action fails to 
state facts sufficient to constitute a cause of action. (CCP section 430.10(e).) 

Relevant here, the 3AC must allege that Jacob is (1) an individual with a disability; (2) he is 
otherwise qualified to receive the benefit (i.e., a free public education), (3) he was denied the 
benefit solely by reason of his disability, and (4) the program receives federal financial 
assistance. (Duvall v. County of Kitsap (9th Cir. 2001) 260 F.3d 1124, 1135.) 

In addition, the disability-based discrimination must either be intentional, or the school district 
must have been deliberately indifferent to the existence of the disability. (Duvall at 1138-39.) 

The crux of the School District’s argument in this regard is that the 3AC fails to allege either the 
third element, that Jacob was discriminated against solely because of his purported disability, or 
intentional discrimination/deliberate indifference. 

The basis of the 3AC is its allegation that Jacob was subjected to “necking.” The 3AC describes 
as “giving someone a surprise sharp blow to the back of the head or neck that cause[s] the 
recipient’s head to snap forward.” (3AC ¶ 9.) Necking was “commonly and pervasively engaged 
in” by students at Jacob’s school. (Id.) It occurred “throughout the school.” (¶ 10.) It was “a form 
of bullying that occurred against students perceived to be not ‘normal.’” (Id.) 

School officials are alleged to have been aware of the “necking practices prevalent at 
Korematsu Middle School” and to have “acted with deliberate indifference to the necking 
incidents throughout the school.” (3AC ¶ 11.) 

It appears that the 3AC alleges Jacob was denied the benefit of a free public education by virtue 
of being subjected to necking; or, more precisely in the context of what the School District did or 
failed to do in relation to necking, that Jacob was subjected to necking while the School District 
stood idly by and failed to prevent or correct the necking. 

The issue is that the 3AC appears to allege precisely the opposite of targeted discrimination 
against Jacob solely on the basis of his purported disability. Necking was prevalent. It occurred 
in hallways, the gym locker room, and classrooms. (3AC ¶ 10.) The 3AC does not allege that 
necking incidents were limited to disabled students, although those students may have been 
targeted disproportionately. (¶ 10.) School officials are not alleged to have directly engaged in 
necking. Rather, they allegedly knew about the necking and did nothing to stop or prevent it. (¶ 
11.) But did they only do nothing to stop or prevent the necking against disabled students, while 
putting a quick halt to necking perpetrated against non-disabled students? That is not alleged. 
Some form of different treatment is necessary—with such different treatment motivated by the 
existence of the disability—before the Court could possibly conclude that any disability 
discrimination occurred. What appears to be alleged—at worst—is a school with a “necking” 
problem that went unchecked; irrespective of the identity, or, relevant here, disability status, of 
the victim. Teachers failed to supervise their classrooms sufficient to prevent necking, and 
school officials failed to enforce existing policies to protect students. If true, that is lamentable, 
but it is not disability discrimination. Put differently, Jacob’s victimization was not ignored or 
minimized owing to his specific status as a disabled Korematsu student; it was ignored or 
minimized owing to his much more general status as a student—disabled or not—at Korematsu. 

The facts alleged here, even when read in the light most favorable to Plaintiffs, and drawing 
inferences in favor of Plaintiffs, do not support the inference that Jacob was discriminated 
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against “solely on the basis” of his purported disabilities. Given the Court’s conclusion 
concerning the lack of a causal connection between the conduct of the teachers and school 
officials on the one hand, and Jacob’s victimization and disability status on the other, it follows 
that Court also concludes that the 3AC fails to satisfy the intentional discrimination/deliberate 
indifference requirement. 

While the Court is dubious that Plaintiffs can, in good faith, amend their pleading to cure these 
deficiencies, the Court will allow amendment out of abundance of caution. To be clear, the Court 
also will permit Plaintiffs to add facts related to the doctrine of substantial compliance, if 
Plaintiffs wish to do so and believe they can do so in good faith. Any Fourth Amended 
Complaint, should Plaintiffs choose to file one in response to this ruling, shall be served and 
filed on or before December 29, 2021. 

  

 5.  TIME:  9:00   CASE#: MSC18-01548 
CASE NAME: PETRENKO VS. MERCEDES-BENZ 
HEARING ON MOTION TO/FOR ATTNYS' FEES & COSTS FILED BY ANNA 
PETRENKO 
* TENTATIVE RULING: * 
 
 Vacated.  

  

 6.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS SHBOOM NIGHTCLUB, 
HEARING ON MOTION TO/FOR COMPEL DEF TO PRODUCE TRIAL EXHIBITS 
FILED BY MICHAEL R. PHILLIPS 
* TENTATIVE RULING: * 
 
 Continued per moving party to 12/17/20 9:00 am.  Motion has not been served. 

  

 7.  TIME:  9:00   CASE#: MSC18-02034 
CASE NAME: SALVATORE NOLFO JR VS SHANNON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/03/20 

 
 

- 6 - 

 8.  TIME:  9:00   CASE#: MSC18-02034 
CASE NAME: SALVATORE NOLFO JR VS SHANNON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  

 9.  TIME:  9:00   CASE#: MSC18-02034 
CASE NAME: SALVATORE NOLFO JR VS SHANNON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  

10.  TIME:  9:00   CASE#: MSC18-02284 
CASE NAME: ALEXANDER VS SATER 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY CALVISHA 
ALEXANDER 
* TENTATIVE RULING: * 
 
 Appear. 

  

11.  TIME:  9:00   CASE#: MSC18-02284 
CASE NAME: ALEXANDER VS SATER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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12.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 
FILED BY MONIK BEENE 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

13.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS RUSMORE LOAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PARK-BROUWER 
FILED BY GREGORY FUNDING LLC 
* TENTATIVE RULING: * 
 
 Sustained without leave to amend for the reasons stated in the moving papers. No opposition.  

  

14.  TIME:  9:00   CASE#: MSC19-02703 
CASE NAME: WU VS. WEST CONRA COSTA USD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

15.  TIME:  9:00   CASE#: MSC19-02703 
CASE NAME: WU VS. WEST CONRA COSTA USD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WU FILED BY WEST 
CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer to the Second Cause of Action of plaintiff’s First Amended 

Complaint (“FAC”) is sustained, with leave to amend.  Any amended complaint shall be filed and 

served on or before December 17, 2020. 

The court grants defendant’s unopposed Request for Judicial Notice filed October 13, 
2020 and takes judicial notice of the existence and contents of plaintiff’s May 15, 2019 
government claim, which the FAC states is, but in fact is not, attached to the FAC.  (See FAC, 
¶5.) 
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The Second Cause of Action alleges that plaintiff Wu was bullied and harassed while a 

student at Hercules Middle School and that this occurred because of her gender, race, and 
national origin.  (FAC, ¶ 8, 9, 14, 16.)  The harassment culminated in an incident on March 13, 
2019, when a fellow student threw a metal water bottle at her, hitting her in the head, and 
causing her to suffer a concussion.  (¶ 8, 14.)   

 
Defendant makes three arguments why the court should sustain the demurrer to the 

Second Cause of Action:  (1) that claim exceeds the scope of amendment that the court allowed 
when defendant last challenged the pleadings: (2) it is outside the scope of plaintiff’s 
government claim; and (3) it fails to state a cause of action. 

 
1. Permissible scope of amendment. 
 
Plaintiff has correctly summarized the court’s ruling on defendant’s prior demurrer and 

motion to strike:  she had not then stated a cause of action based on Government Code 
sections 815.6 (direct public entity liability) or 835 (dangerous condition of public property), she 
was given leave to amend to do so, and any such amendment had to be alleged specifically and 
in a separate count if one theory were vicarious liability under section 815.2 and the other were 
direct liability under section 815.6. 

 
The court disagrees that the Second Cause of Action is improper because it exceeds the 

scope of amendment that the court allowed. The court specifically permitted plaintiff to amend to 
allege a statute creating a mandatory duty and direct entity liability. Education Code section 220 
is such a statute.  (See Donovan, supra, at 602 (speaking of a section 220 cause of action as a 
theory of “direct liability.”)  The “enactment” supporting direct entity liability under Government 
section 815.6 need not appear in the Government Code.  (See, e.g., Skinner v. Vacaville Unified 
School Dist. (1995) 37 Cal.App.4th 31 (cause of action for direct entity liability possible based on 
Education Code § 49079(a).)  When a court grants leave to amend, the scope of that order 
includes amendments intended to cure the defects mentioned.  (See Patrick v. Alacer Corp. 
(2008) 167 Cal.App.4th 995, 1015.) 

 
2. Variance from the government claim. 
 
Defendant next argues that the count based on Education Code section 220 exceeds the 

scope of plaintiff’s government claim.  The court disagrees. 
 
The facts underlying each cause of action that a plaintiff alleges in a complaint against a 

government entity must be fairly reflected in a previously presented government claim.  
(Stockett v. Association of Cal. Water Agencies Joint Powers Ins. Authority (2004) 34 Cal.4th 
441, 447.)  If they are not, a demurrer is properly sustained.  (See Fall River Joint Unified Sch. 
Dist. v. Superior Court (1988) 206 Cal.App.3d 431, 434.) 

 
In Stockett, the manager of the defendant insurance and risk management agency, sued 

for wrongful termination in violation of public policy.  His government claim stated he was 
terminated for supporting a female employee’s sexual harassment complaints against the 
defendant’s insurance broker and for objecting to the failure of defendant and that broker to 
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obtain competitive bids for insurance that defendant purchased. The amended complaint, 
however, alleged plaintiff was terminated for supporting the sexual harassment complaint, 
objecting to a conflict of interest of the broker in both advising defendant and selling insurance 
products to it, and exercising plaintiff’s First Amendment rights by objecting to defendant’s 
failure to purchase insurance on the open market through an open bid process.  At trial, plaintiff 
submitted evidence of another violation of his First Amendment rights:  that he was terminated 
for telling an industry newsletter that defendant’s worker’s compensation carrier was selling 
insurance below cost.  (Id. at 444-445.)   

 
The jury returned a verdict in favor of the plaintiff and the Court of Appeal reversed, 

stating that by “allowing the conflict of interest and free speech theories to be presented to the 
jury, the trial court allowed the [plaintiff] to present a very different case than one based solely 
on retaliation for objection to sexual harassment.”  (Stockett, supra, 34 Cal. 4th at 445.)   

 
The California Supreme Court reversed.  It began by stating the following rules regarding 

government claims. 
 

[Government Code] Section 910 . . . requires that the claim state 
the “date, place, and other circumstances of the occurrence or 
transaction which gave rise to the claim asserted” and provide “[a] 
general description of the … injury, damage or loss incurred so far 
as it may be known at the time of presentation of the claim.” 

 
The purpose of these statutes is “to provide the public entity 
sufficient information to enable it to adequately investigate claims 
and to settle them, if appropriate, without the expense of litigation.” 
[Citation.]  Consequently, a claim need not contain the detail and 
specificity required of a pleading, but need only “fairly describe 
what [the] entity is alleged to have done.” [Citation.]  As the 
purpose of the claim is to give the government entity notice 
sufficient for it to investigate and evaluate the claim, not to 
eliminate meritorious actions (Blair v. Superior Court (1990) 218 
Cal. App. 3d 221, 225 . . .) the claims statute “should not be 
applied to snare the unwary where its purpose has been satisfied.”  
[Citation.]  (Stockett, supra, at 446 (emphasis added).) 
 

The Court then stated it agreed with the plaintiff that his government claim only needed 
to state he was wrongfully terminated and the basic circumstances of that occurrence.  It did 
so and was sufficient to give the defendant notice “of all theories of wrongful termination.”  
(Ibid.)   The Court said that the facts underlying each cause of action in the complaint need to 
be “fairly reflected” in the claim.  (Id. at 447.)  However, the claim  
 

need not specify each particular act or omission later proven to 
have caused the injury.  A complaint's fuller exposition of the 
factual basis beyond that given in the claim is not fatal, so long as 
the complaint is not based on an ‘entirely different set of facts. . . . 
Only where there has been a “complete shift in allegations, usually 
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involving an effort to premise civil liability on acts or omissions 
committed at different times or by different persons than those 
described in the claim” have courts generally found the complaint 
barred. . . . Where the complaint merely elaborates or adds further 
detail to a claim, but is predicated on the same fundamental 
actions or failures to act by the defendants, courts have generally 
found the claim fairly reflects the facts pled in the complaint.   
 
[Here, plaintiff] stated the date and place of his termination . . .  
and generally stated the “circumstances” (§ 910, subd. (c)) of his 
termination. In addition, he stated the termination had been 
wrongful because it was effected in violation of California public 
policy. . . .  While [his] claim did not specifically assert his 
termination violated the public policies favoring free speech and 
opposition to public employee conflicts of interest, these theories 
do not represent additional causes of action and hence need not 
be separately presented under section 945.4. 3.  (Ibid. (Emphasis 
added).) 

 
In Fall River Joint Unified Sch. Dist. v. Superior Court, supra, 206 Cal.App.3d 431, 434-

435, a junior high school student’s government claim stated that the student was injured while 
entering a building on campus when the door closed with sufficient force to slam his head 
against the steel door frame.  In his complaint, however, he alleged a count stating a different 
theory – that he was injured when his head was caught between the door and the doorjamb as a 
result of horseplay by other students and negligent supervision by school district personnel.  
The trial court refused to dismiss this additional count, but the Court of Appeal ruled this was an 
abuse of discretion.  It stated:  

 
The third cause of action patently attempts to premise liability on 
an entirely different factual basis than what was set forth in the tort 
claim. . . . It cannot be argued seriously that negligently 
maintaining an unsafe structural or mechanical condition, the 
purportedly dangerous door, is the “factual equivalent” of failing to 
halt forbidden student horse play.  (Id. at 435.)   

 
The court in Stockett did not overrule Fall River.  It cited it as good, but distinguishable, 

law stating,  

The court [in Fall River] held the factual divergence between claim 
and complaint was too great; the complaint alleged liability “on an 
entirely different factual basis than what was set forth in the tort 
claim.” (Id. at 435.) Stockett's complaint, in contrast, alleged 
liability on the same wrongful act, his termination, as was stated in 
his notice of claim.  

 
This court is not so sure the cases are so easily reconciled.  It may depend on whether 

the scope of the claim is determined by the ultimate injury or also by the persons, dates, and 
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events that caused that injury.  In Stockett, the ultimate injury was wrongful termination in 
violation of public policy.  In Fall River, it was personal injury suffered upon impact with the 
doorjamb.  In Stockett, the court held that new reasons for the wrongful injury could be pleaded.  
In Fall River, the court held they could not.  However, in Stockett, the only wrongful conduct of 
the public employees was wrongful termination, whereas in Fall River the complaint alleged both 
negligence regarding public property at one time by certain public employees, and negligent 
supervision of students at another time, presumably by different public employees.   

 
The instant case falls somewhere between Stockett and Fall River.  It involves the same 

type of negligence by the same type of public employees – negligent supervision of students – 
but potentially two kinds of injuries:  emotional distress before the water bottle was thrown and 
physical injury and attendant pain and suffering afterwards. 
 

If Stockett and Fall River are really not reconcilable, this court follows the higher of the 
two courts and the more liberal of the two views concerning what constitutes permissible 
variance between a complaint and a government claim.  And if they are reconcilable, the court 
concludes this case is more like Stockett than Fall River.  As in Stockett, this case ultimately 
concerns a single wrong – negligent supervision by school district employees that failed to 
prevent plaintiff from being struck by a water bottle thrown by another student on March 13, 
2019.  Plaintiff’s government claim is sufficient to give defendant notice of all theories of 
negligent supervision, whether that be poor supervision of students on the date of the incident or 
poor supervision and consequent failure to prevent discrimination that day or previously. 

 
Another reason that the court concludes the claim form here is sufficient to carry out its 

purposes and cover the Second Cause of Action is that it is likely that an investigation triggered 
by the claim would have uncovered the theory currently being pleaded.  Had defendant asked 
plaintiff if she knew any reason why another student would throw a water bottle at her, she 
would likely have explained that other students had been bothering her a long time, which would 
have led to disclosure of the unchecked discrimination.  This is not like Fall River, where the 
investigation of a defectively maintained door would not easily have led to discovery of poor 
teacher supervision of horseplay among students. 
 

An issue that cannot be determined on this demurrer is whether plaintiff can recover any 
damages for a violation of Education Code section 220 or any discrimination that occurred 
before March 13, 2019, if she seeks any, which may or may not constitute a separate cause of 
action, which is not mentioned in the claim form (it speaks solely of an incident that occurred on 
March 13, 2019), and which is not explicitly called out in the FAC.  (See ¶ 8, 11, 14, 18, 19; 
Prayer, ¶ 1.)   

 
This leaves defendant’s final arguments, which are directed at the merits of the 

Education Code section 220 cause of action. 
 
3. Whether the Second Cause of Action states a claim. 
 
In pertinent part, Education Code section 220 states, “No person shall be subjected to 

discrimination on the basis of . . . gender . . . race or ethnicity . . . in any program or activity 
conducted by an educational institution that receives, or benefits from, state financial 
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assistance, or enrolls pupils who receive state student financial aid.” 
 

To prevail on a claim against a school or school district under section 220, the plaintiff 
must prove:  (1) he or she suffered severe, pervasive and offensive harassment that effectively 
deprived the plaintiff of the right of equal access to educational benefits and opportunities; (2) 
the school district had actual knowledge of that harassment; and (3) the school district acted 
with deliberate indifference in the face of such knowledge.   (Donovan v. Poway Unified School 
Dist. (2008) 167 Cal.App.4th 567, 579 (upholding jury verdict against school district for failing to 
take appropriate action after plaintiffs complained of being called “faggot” and “dyke” by other 
students throughout their time in high school and were subjected to threats of violence). 

 
A claim under section 220 is statutory and thus must be pleaded specifically.  (Lopez v. 

Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)   
 
Following the reasoning of the United States Supreme Court in Gebser v. Lago Vista 

Indep. Sch. Dist. (1998) 524 U.S. 274, 285, 290 regarding a private right of action under Title IX, 
the court in Donovan held that a plaintiff suing under Education Code section 220 must prove 
actual knowledge of and indifference to the harassment by the school or responsible school 
entity.  (Donovan, supra, 167 Cal.App.4th 569.)  This knowledge is gained from knowledge by an 
“appropriate person.”  At a minimum an “appropriate person” is an official who “has authority to 
address the alleged discrimination and to institute corrective measures on the [assistance] 
recipient's behalf” to end the discrimination.  (Id. at 601.)   

 
Gebser and Donovan distinguish the actual knowledge standard from the looser 

standard used in federal and state employment laws that prohibit discrimination, where liability 
can be imposed based on principles of constructive knowledge and respondeat superior.  (See 
Donovan, supra, 167 Cal.App.4th at 604-605.)   
 

Defendant makes two arguments why the section 220 claim here fails to state a cause of 
action:  (1) a single physical assault does not constitute discrimination that is severe or 
pervasive; and (2) plaintiff’s allegations of the other elements of the claim is conclusory and not 
backed by sufficient factual detail. 

 
While the state of mind required to impose liability under section 220 may be greater 

than that required under similar employment laws, the court sees no reason why the definition of 
“severe and pervasive” should be.   Under employment law, a single incident normally does not 
qualify as severe or pervasive, but a single harassing incident involving physical violence may.  
(See Brennan v. Townsend & O'Leary Enterprises, Inc. (2011) 199 Cal.App.4th 1336, 1346-
1347.)  Such an incident should qualify under section 220 as well, provided the conduct is 
sufficient to have “a systemic effect on educational programs or activities.”  (See Donovan, 
supra, 167 Cal.App.4th at 603.) 

 
Here, plaintiff alleges a single assault, but one that was the culmination of continual 

bullying (¶ 8) and pervasive harassment based on prohibited characteristics.  (¶ 16.)  If plaintiff 
can allege sufficient details regarding the harassment before March 13, 2019 to add to the 
assault itself, she should be permitted the opportunity to do so.   
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At present, however, the court agrees that plaintiff’s allegations are too conclusory.  
While the line between facts and conclusions is far from clear (Doheny Park Terrace 
Homeowners Assn., Inc. v. Truck Insurance Exchange (2005) 132 Cal.App.4th 1076, 1098-
1099) and sometimes little more can be pleaded than the conclusion, the court concludes that 
plaintiff should be required to plead more factual detail to support paragraphs 16, 17, and 18 of 
the FAC.  Plaintiff should be able to provide some specific factual detail, or examples, regarding 
the dates, number, or specifics of the threats of physical violence, intimidation, and verbal abuse 
(¶ 16); and the dates, form, and recipients (or job titles or roles) of plaintiff’s repeated complaints 
(¶ 17, 18).  The court is not ruling that plaintiff must plead any more details to support the 
allegation of deliberate indifference beyond her complaints and defendant’s actual knowledge of 
them.  Any further details to support the charge of deliberate indifference are likely to have to 
come from defendant after discovery or to depend on inferences. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00388 
CASE NAME: ANTONIO INGUSCIO VS FCA US LLC 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY ANTONIO 
INGUSCIO, TIFFANY INGUSCIO 
* TENTATIVE RULING: * 
 
 The court received late opposition from Defendant on November 24, 2020 and will consider it in 
ruling on this motion. This matter is continued to December 24, 2020 at 9:00 AM in Dept. 33 so 
that Plaintiff can file a substantive Reply. The continuance will also allow for Defendant to make 
the remaining payment and submit proof to the Court accordingly.  
 

  

17.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON MOTION TO/FOR STRIKING PUNITIVE DAMAGE CLAIM FILED BY 
WING ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 Vacated. 1st Amended Complaint filed 11/18/20. 

  

18.  TIME:  9:00   CASE#: MSC20-00798 
CASE NAME: DAVEN VS. WING ENTERPRISES 
HEARING ON DEMURRER TO COMPLAINT of DAVEN FILED BY WING 
ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 Vacated. 1st Amended Complaint filed 11/18/20. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   12/03/20 

 
 

- 14 - 

  

19.  TIME:  9:00   CASE#: MSC20-01513 
CASE NAME: WESTAMERICA BANK VS THE DAVID 
HEARING ON RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT OF ATTACH ( 
FILED BY WESTAMERICA) 
* TENTATIVE RULING: * 
 
 Appear. 

  

20.  TIME:  9:00   CASE#: MSN20-1473 
CASE NAME: REALL INC VS LEGACY REAL ESTAT 
HEARING ON PETITION TO/FOR VACATE ARBITRATION AWARD FILED BY 
REALL, INC., ROGER CUMMINGS, SHERIE CORSELLO 
* TENTATIVE RULING: * 
 
  

The petition to vacate the arbitration award, filed by petitioners Reali, Inc., broker of 
record Roger Cummings, and real estate agent-employee Sherie Corsello (collectively, "Reali"), 
is denied. The award is confirmed. Respondents shall recover attorneys’ fees and interest, as 
discussed below.  

Background 

This matter involves a residential real estate transaction that closed on May 20, 2019. 
Reali, in representing the buyers, received a commission instead of respondents, Legacy Real 
Estate, broker of record William Aboumrad, and real estate agent Maribel Cribb (collectively 
“Legacy”), who had previously represented the buyers. Legacy brought a complaint against 
Reali with the California Association of Realtors on Monday, November 18, 2019, claiming it 
was entitled to the $54,625 commission from the sale. (Mehta Decl., Ex. B.) The arbitrators 
found in favor of Legacy and awarded $54,625 to Legacy, with both parties to bear their own 
costs. (Mehta Decl., Ex. F.)  

Reali seeks to vacate the arbitration award on two grounds: first, because Reali claims 
the arbitration complaint should have been filed by November 16, 2019, CAR's filing deadline of 
180 calendar days after closing of the transaction, and second, because Reali was substantially 
prejudiced by Legacy’s breach of mediation confidentiality during the course of the proceedings. 
In the alternative, Reali asks this Court to correct the award to reflect that it need only pay the 
$9,950 it retained from the commission, since it returned the other $44,675 to the buyers. 

Legacy asserts that the complaint was timely filed, that the award is not reviewable, any 
violation of the mediation agreement is not grounds to vacate, and that any alleged errors are 
ordinary errors of fact or law. It argues that the Court should confirm the arbitration award 
instead, and enter judgment in the amount of the award, $54,625, with prejudgment interest and 
$3,126 for attorneys' fees associated with opposing the petition to vacate. 

Standard  
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The Court must give deference to an arbitrator’s decision, and the Court’s ability to 
vacate or correct an arbitration award is very limited. “It is the general rule that, with narrow 
exceptions, an arbitrator's decision cannot be reviewed for errors of fact or law.” (Moncharsh v. 
Heily & Blase (1992) 3 Cal.4th 1, 11.) This is true even where the existence of an error of law 
apparent on the face of the award causes substantial injustice to the party seeking to vacate the 
award. (Id. at p. 33.) Courts indulge every intendment to give effect to arbitration proceedings. 
(Id. at p. 9.) An award reached by an arbitrator pursuant to a contractual agreement to arbitrate 
is not subject to judicial review except on the grounds set forth in Code of Civil Procedure 
sections 1286.2 (to vacate) and 1286.6 (for correction).  

Section 1286.2(a) provides, in relevant part, that a court shall vacate an arbitration 
award where it determines: 

[…] 

(4) The arbitrators exceeded their powers and the award cannot be corrected 
without affecting the merits of the decision upon the controversy submitted. 

(5) The rights of the party were substantially prejudiced by the refusal of the 
arbitrators to postpone the hearing upon sufficient cause being shown therefor or 
by the refusal of the arbitrators to hear evidence material to the controversy or by 
other conduct of the arbitrators contrary to the provisions of this title. 

[…] 

 (Code Civ. Proc., § 1286.2(a).) 

Alternatively, a court must correct the award and confirm it as corrected if the 
court determines that: 

(a) There was an evident miscalculation of figures or an evident mistake in the 
description of any person, thing or property referred to in the award; 

(b) The arbitrators exceeded their powers but the award may be corrected 
without affecting the merits of the decision upon the controversy submitted; or 

(c) The award is imperfect in a matter of form, not affecting the merits of the 
controversy. 

(Code Civ. Proc., § 1286.6.) 

“Evaluating a challenge to an arbitration award is a two-step process—first the court 
must determine whether the award is reviewable, and only if review is appropriate does the 
court consider whether the award should be upheld.” (Branches Neighborhood Corp. v. 
CalAtlantic Group, Inc. (2018) 26 Cal.App.5th 743, 751, quoting SingerLewak LLP v. Gantman 
(2015) 241 Cal.App.4th 610, 622.)  

Discussion 

The Award is Not Reviewable Under Code of Civil Procedure §1286.2(a)(4) 

Where the parties have agreed to arbitrate a dispute, the arbitrator, not the Court, must 
decide whether the statute of limitations has run. (Wagner Construction Co. v. Pacific 
Mechanical Corp. (2007) 41 Cal.4th 19, 20.)  
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Here, Section 15(c) of the California Interboard Arbitration Rules addresses how the 
timeliness of an arbitration complaint is determined: “Directly before the hearing, both parties will 
be given the chance to argue before the hearing Panel as to whether the complaint was timely 
filed, and the hearing Panel will decide whether to proceed with the complaint [. . .].” While 
Section 15(c) requires a complaining party to file an arbitration complaint within 180 calendar 
days, it also expressly provides exceptions, such as when a matter is removed from court at the 
request of respondent or when facts are discovered later than the date of closing.  

Further, under the Code of Civil Procedure, when the last day to file the complaint falls 
on a weekend or holiday, the time to sue is extended to the next court day. (Code Civ. Proc. §§ 
12, 12a; Tran v. Fountain Valley Comm. Hosp. (1997) 51 Cal.App.4th 1464, 1465.) Although is 
does not appear that CCP Sections 12 and 12a are explicitly incorporated into the California 
Interboard Arbitration Rules, the rationale behind the statutes appears to equally apply to 
arbitration complaints, absent a showing that such complaints may be filed on a weekend.  

As a result, the arbitrators here did not exceed their powers in deciding the complaint 
was timely.  

The Award is Not Reviewable Under Code of Civil Procedure §1286.2(a)(5) 

Code of Civil Procedure § 1286.2(a)(5) permits review of the award where a party’s 
rights were substantially prejudiced by (1) refusal of the arbitrators to postpone the hearing, (2) 
refusal of the arbitrators to hear evidence material to the controversy, or (3) conduct of the 
arbitrators contrary to the provisions of “this title.”  

Only the third basis could be argued to apply here. There, “title” refers to Part 3, Title 9, 
of the California Code of Civil Procedure, which covers arbitration. It is unclear what provision 
within Title 9 Reali claims is contrary to the admission of statements made during mediation. 
While parties to an arbitration are entitled to be heard, to present evidence and to cross-
examine witnesses, rules of evidence and rules of judicial procedure need not be observed. 
(Code Civ. Proc., § 1282.2 (d).) Reali also does not show the statements caused prejudice 
during the arbitration proceedings.  

The arbitrators’ conduct of admitting evidence did not substantially prejudice the rights of 
Reali. 

Award May Not be Corrected Without Affecting the Merits 

Reali’s argument as to why the amount awarded is wrong is based on the assertion that 
the arbitrators either miscalculated or exceeded their powers, since the amount retained by 
Reali from the subject transaction amounted to less than was awarded. Reali does not elaborate 
as to why Legacy’s expectation is not the correct measure of damages. Even if Reali had made 
clear why the measure of damages was incorrect, “correcting” the amount would require an 
examination into the merits of the award. 

Fees and Interest 

In its Opposition, Legacy requests $3,126 in fees for opposing the petition to vacate the 
award, pursuant to Code of Civil Procedure §1293.2. This includes two hours of time 
“anticipated” for appearance at the hearing. Legacy further requests interest at the annual rate 
of 10%.  

The Court, having reviewed the request for fees and supporting declaration of Shannon 
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B. Jones, finds both the hourly rates and number of hours to be reasonable. However, since 
Reali may choose not to contest this ruling, the Court awards $2,676 in fees unless and until a 
hearing occurs. Legacy is awarded $14.97 per day, beginning on September 30, 2020.  

 

  

21.  TIME:  9:00   CASE#: MSN20-1618 
CASE NAME: JULIE VONEHRENKROOK VS JAMES B 
HEARING ON PETITION TO/FOR ORDER RELEASING PROP FROM CLAIM OF 
MECHANIC LIEN FILED BY JULIE VONEHRENKROOK 
* TENTATIVE RULING: * 
 
 Appear.  

  

22.  TIME:  4:00   CASE#: MSC16-00484 
CASE NAME: SCHNEIDER VS. KAY 
SPECIAL SET HEARING ON: PRE-TRIAL CONFERENCE SET BY DEPT 33 
* TENTATIVE RULING: * 
 
Appear to discuss stats of settlement and confirm new trial date.  

 

23.  TIME:  10:30   CASE#: MSC19-00434 
CASE NAME: EBMUD VS. CITY OF RICHMOND 
SPECIAL SET HEARING ON: MOTION TO/FOR COMPEL VEOLIA WATER TO PRODUCE 
DOCUMENTS, FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Continued to 12/17/20 @ 10:30. 

 


